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I. INTRODUCTION

Pctitioncr Peter Ho wrongfully recorded two lis pendens on properties

Respondent Dcbby Chang owns: L627 McCollum St., Los Angeles and 229 Fulton St.,

Redwood City. The Court should cxpungc these lis pendens on two indcpendent

statutory grounds: (1) Peter's petition does not allcge a "rcal propcrty claim" as to

cither property; and (2) Peter cannot establish the probablc validity of his claim as to

the Los Angeles proPcrtY.

peter's pctition seeks alternative relicf as to the Redwood City property: either

(1) monetary damages; or (2) equitable remcdies - to impose a constructive trust on

thc propcrty and havc the Court declare that he holds equitable title to the propcrty

and modify legal title accordingly. These equitable remedies are the same: the second

mercly d.escribes what a court does when imposing a constructive trust. As to the Los

Angcles property, Petcr's solc claim is for a constructive trust.

The case law is clear that whcn a pleading combines claims for monetary

damages with claims for equitable relief such as a constructive trust, the plaintiff may

not maintain a lis pendens. Thc Court should grant this motion on that ground as to

the Redwood City property. Case law also more broadly holds that a claim to impose a

constructive trust on real property d.ocs not permit the plaintiff to record a lis pendcns'

The Court should. grant this moti<)n on that ground as to both propcrties'

Finally, the Court should also expunge the lis pendens on the Los Angeles

property because peter cannot establish the probnblc validity of his constructive trust

claim regarding that property. To obtain a constructivc trust requires a showing -

here, by clear an4 convincing evidence - of thc wrongful acquisition or detention of the

res by another party who is not entitled to it. Peter can make no such showing'

peter alleges that in 2006 his now-deceased father James transferred his

interest in thc Los Angeles property to Debby. He does not claim, however, that Debby

in any way wrongfully induced James to make that transfer. Peter also alleges that

Jamcs mad.e a financial contribution to thc Los Angclcs property's acquisition and

280G99*3140-001 I
F POINTS AND AUTHORI TIES IN SUPPORT OF MMEMORANDUM O

NOTICES OF PENDING ACTION
OTION TO EXPUNGE



1

2

3

4

5

6

I

8

I
10

11

t2

13

t4

15

16

L7

18

19

20

2T

22

23

24

25

26

27

28

subsequent expcnses. That too shows no wrongdoing by Dcbby. Debby's accompanying

declaration anticipates and refutes thc claim that she cngaged in any wrongdoing in

conncction with the Los Angcles property.

peter also cannot establish the probable vatidity of his claim regarding the Los

Angelcs propcrty because Debby's statute of limitations and lachcs defenses bar it. At

the latcst, thc statute of limitations expired four years after James transfcrred his

interest in thc Los Angeles property to Debby in April 2006. Peter filed suit in

Scptembe r 2O17, eleuen years after the transfer. An elevcn-year delay in bringing suit

is manifcstly unreasonablc and necessarily prcjudiccs Debby' During those elevcn

years James dicd, mcmorics fadcd, and records became unavailablc' James' inability

to testify is particularly prejud.icial since hc is a key witness to the evcnts and

transactions rclating to thc Los Angelcs propefty in which he personally participated'

Debby's statutc of limitations and laches d.efenscs thcrefore preclude Peter from

establishing the probablc validity of his claim on the Los Angelcs property, also

requiring expungement of the lis pcndens encumbering it.

Accordingly, and for thc reasons stated more fully below, thc Court should issue

an ordcr expunging both lis pendcns.

II. STATEMENT OF FACTS

On Scptember 19, 2012, Pcter filed his initial Petition and recordcd a Notice

Pendency of Action encumbering22g Fulton strect, Rcdwood city (the "Redwood city

Propcrty"). (see Req. for Jud.. Notice, lfl and Exh. 1.) on Novcmber 15, 2OI7 he

recorded a second Notice of Pendency of Action encumbering 162? McCollum Strect'

Los Angelcs (the "LA Property"). (1d.,1'2 and Exh. 2.) on November 19, 2017 Peter

filed his Amended pctition for Return of Trust Property, etc. (the "Petition").

The petition includes seven causes of action rclated to the LA Propcrty. Six are

for d.amages: (1) unduc influence, seeking thc return of $1,167,050 to James' trust (the

"Trust") (Pet., '1l1167-?8); (2) fraud (alleging Debby damagcd James by claiming the

$1,167,050 hc gavc her was a gift) (td., tJlls0-s3); (3) conversion (alleging Debby is
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liable for convcrting James'property (id..,!t1T86-89); (4) mistake (alleging Debby should

return money James gave her due to his mistake of law (id., ll'1186-89); (5) financial

clder abuse (alleging Debby is liable for financial elder abuse for procuring over $1

million from James) (id., 1J1t92-9?); and (6) wrongful taking of property undcr Probate

Code section 8b0 (rcclaiming $1,16?,050 and, other payments to Debby and for double

damagcs under Probate Code section 859 (id., 1l![99-100). (Sce also Prayer for Relief,

'il111, 2, and 6-9.)

In addition, three claims on the Redwood City Property seek equitable relief.

These are for: (1) undue influence (seeking modification of thc title as an alternative

remedy) (id., 1l?9); (2) mistake (same) (id,.,1T90); (3) financial eldcr abuse (claiming

that Debby holds thc Propcrty as a constructive trustee) (id., 1195); and (4) seeking a

ruling that the Trust holds equitable title (id., '.1[103; see also Prayer for Rclief 1l1l 3-4)'

Thc petition includes only one causc and two paragraphs concerning the LA

Property, neither of which allege s wrongdoing by Debby' Paragraph 26 alleges that in

2006 James transferred the LA Property co-owncd by him and Debby to her trust, but

continued to receive SO% ofthe income and pay 5O% of the expcnses, and remained a

borr<lwer on the loan encumbering the Propcrty. It further allcges that "the intention

was always that he [James] retained an equitable interest in the property," but fails

to statc who had that intention, much less that it was communicated or part of an

agreement. (1d,.) Paragraph 102 allegcs that Trust assets wcre used for the down

paymcnt and mortgage payments. Based on thesc allegations concerning a transfer

madc eleuen yearsbefore Pcter filed suit, he seeks a detcrmination that the Trust holds

equitable title to the LA property and an order modifying legal title accordingly. (/d''

at ,1[102; see also Prayer for Rclief 115.) Dcbby's declaration in support of this motion

(,,Chang Dec.,') explains the transactions relatcd to the LA Property, refuting Peter's

stale claim.

Debby an4 James began a closc friendship in 1995 aftcr James'wife passed

away. (chang Dec. t[t[2 and 4.) In 2001, Debby retired from her government job and

280699*3140-001 3
POINTS AND AUTHO RITIES IN SUPPORTMEMORANDUM OF

NOTICES OF PENDING ACTION
OF MOTION TO EXPUNGE



1

2

3

4

5

6

7

8

I
10

11

t2

13

t4

15

16

T7

18

19

20

2l

22

23

24

25

26

27

28

began living with James. (/d., '114,) They shared their lives as if they were a married

couple until James passed away in Sept. 2017 ' (Id')

In June 2002, Debby was consid.ering purchasing an investment property in

Albany, California (the "Albany Property"). (Chang Dec. 1[5.) James wanted to help

Debby purchases it, but believed that she would not be able to obtain financing. (Id.)

Jamcs therefore took out a g250,000loan from Washington Mutuat (WAMU"), account

#x1l47, secured.by his house locatcd at 148 CSM Drivc in San Mateo' (1d', 1[5 and

Exh. 1.)

Contrary to James'cxpectations, in January 2003, Debby obtained a home

equity line of credit for $249,000. (Chang Dcc. !16 and Exh. 2.) Debby then wrote a

chcck dated Fcbruary 6, 2003 for $250,136.90 payable to WAMU so James could pay

off his $250,000 loan. (1d.,117 and Exh. 3.) A WAMU Transaction summary shows

thc compounding payment of $250,136.90 to account #xxxx3147 on February 6, 2003'

(chang Dec. t[7 and Exh. 4) rcpaying James'loan in full. (1d.)

previously, also in Junc z1)z,James had obtained. a $200,000Iine of credit from

WAMU, account # xBlS4. (Chang Dec. '1[8 and Exh. 5.) In July 2002, Debby began

making the monthly paymcnts on James' $200,000 line of credit. (1d.,1112 and Exh'

12.) James had also previously opened. WAMU checking account # x9922, into which

he could transfcr draws from the line of credit and converted this to a joint account

with Debby in September 2013. (1d., at fl9 and Exh' 6')

In Septcmber 2003, James and Debby made deposits into their joint account

totaling $165,800, consisting of: (a) a $10,000 check from Debby and a $5,800 transfer

from her checking account (see chang Dec.'t[10, Exhs. ? and 8); (b) a $50,000 check

deposited by James (id,., 1110, Exhs. 8 and 9); and (c) a $100,000 deposit (1d', Exh' 7')

On October 1, 2008, James and Debby purchased the Albany Propcrty as joint

tenants for $620,000, making a $169,267 down payment from their joint checking

account. (Chang Dec. !f 11 and Exhs' 10 and 11.) Debby paid all of the expenses in

connection with the Albzrny property ' (Id', tl13')

280G99*3140-001 4
NTS AND AUTHORITI ES IN SUPPORT OF MOTIMEMO RANDUM OF POI

NOTICES OF PENDING ACTION
ON TO EXPUNGE



I

2

3

4

5

6

I

8

I
10

11

t2

13

t4

15

16

t7

18

19

20

2l

22

23

24

25

26

27

28

James contributed g155,000 to the Albany Property's purchase from his line

cred.it. (/d.) Starting in July 2002 Dcbby made the monthly payments on James' line

of credit. (Chang Dec. t[12 and Exh. 2.) She subsequently made payments totaling

g21l,42g.08 to WAMU on the line of credit or to James for him to pay it down. ('Id',

!f 12 and Exh. 13.) After her final payment on February 15, 2006 thcre was no

remaining principal balance. (.td.)

In April 200b, James and Debby sold the Albany Property for $1.1 million and

initiatcd a 1031 Exchange with an exchange facilitator. (chang Dec' lJ14 and Exh' 14')

The nct sales proceed.s were $34?,665.81, which remained on deposit with the

exchange facilitator in anticipation of purchasing a replacement property in LA' (/d"

''1115 and Exh. 14 (line item "Net Proceeds Due Seller")')

In 200b, Debbic identified the LA Property, a threc-unit residcnce' as a suitable

exchange property. (chang Dec. J[16.) Shc and Jamcs purchascd the property on

septembe r 2,2O05 for $995,000. (1d., 1[1[17-18 and Exhs. 15 and 16') The purchase was

funded almost entirely by the $34?,665.81 in proceeds from the Albany Property's salc

that had been deposited with the exchange facilitator and a $646,750'00 loan that

James and Debby took out becausc Debby alone could not obtain a loan of that sizc'

(1d., ll1? and Exh. 15.) To take advantage of the tax benefits of a 1031 exchange' James

took title to the Los Angeles Propcrty as a tenant-in-common with Debby. (/d'' 1118

and Exh. 16.)

A few months after the close of escrow, in April 2006, James and Debby

transferred the LA property to Debby's revocable trust for no consideration. (Chang

Dec. t[19 and Exh. 1?.) James made the transfcr voluntarily and without prcssure by

Dcbby. (1d,., 1119.) James told Debby then that he considered the LA Property to be

hers. (1d.) After making this transfer, James did not ask Debby to transfer an interest

back to him. (1d., 1120.) Nor did Debby tell James or agree that she would do so' (/d')

After James transferred his interest in the LA Property, he remained on the

purchase money loan obtained. to financc the Los Angeles Property's purchase' (Chang

2fi0699*3 I 40-001 5
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Dec. fl21.) Nevertheless, James did not ask Dcbby to refinance the loan. (1d')

Following the April 2006 transfer, Debby paid or reimbursed all of the lA

Property's expenses totaling more than $1 million for loan payments, property taxes,

insurancc, maintenance, landscaping, an ad.dition, remodcling, rcnovations and

upgrades. (Chang Dcc. j122) Debby made these payments from accounts into which

shc deposited the rent. (Id.,1lz}.) To the extent the rents were insufficient to pay all

expcnses, Debby paid for them herself. (/d.) Although James was not an owner,

through 2015 Debby provid.ed James with the LA Property's income and expense

information so that he could report half of it on the tax returns that Petcr prepared for

him. (1d.,1124.) In 2016 thc l,A Property became profitable and from then on James

no longer rcportcd the LA's Propcrty's incomc and expenses on his rcturns. (1d')

III. ARGUMENT

"'E:*;ill*tr#?,ff 3l,i"8ff Hih5f 3":i"$';lf t'ffl ':'f ?3t?*o'"
Validity.

It is improper to record a notice of pending action, aka lis pendens, unless the

plead.ing underlying the notice asserts a "real property claim," i'e', a cause of action

which, if meritorious, would affect title to or the right to possession of specific real

property or the use of an easement. (code civ. Proc. SS405.4 and 405'20')t

A motion to expunge a lis pendens is typically made on the ground that either:

(1) ,,the pleading on which the notice is based does not contain a real property claim"

(Sa05.30); or (2) "the claimant has not established by a preponderance of the evidence

the probable validity of the real property claim." (s4ob.Bz.) whichever the ground,

Peter has the burden of proof. (5405'30')

On a motion to cxpunge for want of a real propcrty claim, "the legislative history

expressly requires courts to considcr only the specific claim as pled and to determine

whether that claim is a real propcrty claim. ,," (Kirheby u. superior cour' (2004) 33

cal.4th 642, 650.) This analysis "is analogous to, but more limitcd than, the analysis

I All statutory citations are to the Code of Civil Procedure unless otherwise stated'
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und.ertaken by a court on a d.emurrcr..." (1d., internal quotations omitted.)

B. The Petition Does Not State A Real Property claim.

1. The Petition's causes of action to im-pose a constructive trust on and
declare tft" li""-t-ft"far;uq"it"ft" litl"i'to the Redwood City Property do
not state a real ProPertY claim.

peter's allegations regarding the Redwood City Property do not state a "real

property claim." As noted above, the causes of action on that Property seek monetary

damages or, alternatively, a constructive trust on the Property and a judgment

declaring that the Trust holds equitable title to the Property and modifying legal title

to reflect this. (pet. !1103.) But the second equitable remedy mercly recasts the first.

A constructive trust is not a substantive claim for relief, but rather an equitable

remedy - an involuntary equitable trust creatcd by operation of law - to compcl thc

transfer of property from the person wrongfully holding it to the rightful owner'

(American Master Lease LLC u. Id,anta Partruers, Ltd. (2OI4) 225 Cal'App'4th 1451'

14g5; PCO, Inc. u, christensen, Miller, Finh, Jacobs, Glaser, weil & shapiro, LLP

(200?) 150 cal.App.4th 3g4, 3gg.) "The essence of the theory of constructive trust is to

prcvent unjust enrichment and to prcvent a pcrson from taking advantage of his or

her own wrongdoi ng." (American Master Lease LLC, sLLpra, 225 Cal'App'4th at pp'

1484-L485; internal citations omitted.) Requesting the court to detcrmine that

Petitioner holds "equitable title" to the Redwood city Property is no different than

asking it to impose a constructive trust on the Property for Peter's benefit as the

Trust,s trustee. Likewise, requcsting thc Court to modify legal titlc to the Redwood

City Property is no differcnt than asking it to compel Dcbby to convey an interest in

the Property to Petcr as its purported "rightful owner."

2. combining damages claims with -requests for equitable remedies

;fttdA;;-p"t"" iio- """"taitg " tit 
^pendens on the Redwood Citv

PropertY.

In defining "real property claim" the Lcgislature lcft it to the courts

to determine in particular cases whether a claim ggpporting.a constructive
trust will justilvihe maint"nutt"e'ofa |ig nendens. (Commenf to 5405.4 ["The
defi.nition of i|uT'p;il;"rr';t;it";;;itit6r includ"t not excludes claims of
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constructive trust or equitable lien. Instead, the law in this area is left for
i"ai.iut development."l) In determining this iEs_ue on a-case-by-case bas19,

th;-;;;;. h;;; U".tt "t"t"i.tiue 
becaus6 of well-known dangers that the lis

i;;d;;; p*o."a.rr. can be abused to coerce a defendant to settle a claim."

(BGJ Associates u. superior court (1999) ?5 Cal.App.4th 952, 971.)

Following that restrictive trend., BGJ Associates held that "[i]n a case ... where

the pleading combines theories of liability for monetary damages and for a constructive

trust... plaintiffs should not be able to maintain a lis pendens. The danger is too great

that a lis pendcns, which effcctively renders the property unmarketable, will have the

cocrcive cffects condemned by the cases." (1d., atg72.) Thus, even though the plaintiffs

in BGJ Associates sought to recover legal title to real property of which they were

deprived by the defendants' wrongful condu ct (id., at 971), the Court upheld the order

expunging the lis pendens (id., at 955)'

No authority exists contrary to BGJ Associa,tes, which is indistinguishable from

this case. Like the complaint there, Peter's "pleading combines theories of liability for

monetary damages and for a constructive trust..." (BGJ Associates, supra, 75

Cal.App.4th at g72.) As such, like thc plaintiff there, Pcter "should not be able to

maintain a lis pendens" encumbering the Redwood City Property (/d')

3. Peter could not properly record lis pendens encumbe{i1g the Redwood
biwana tA ift;;tii"r "U""ause a c6nstructive trust claim does not
support a lis Pendens.

Case law also holds that as a general matter a claim to impose a constructive

trust on property does not permit the plaintiff to rccord a lis pendens. (See Lewis u'

superior cotrt (1994) 30 cal.App.4th 1350.) This rule supports expunging the lis

pendens on both the Redwood City and LA Properties'

The complaint in Lewis, like Peter's claims on the Redwood City Property,

sought "to impose a constructive trust on property purchascd with money wrongfully

obtained.,, (1d,., at 1g68.) After analyzing the plaintiffs five claims for relief regarding

the property at issue rn Lewis, thc Court found "none of these claims describes any

transfer of real property. None of them alleges that any of the plaintiffs had any kind

of interest in the property beyond thc fact that [the d.efcndant's prcdecessor in intercst]
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... used allegedly misappropriatcd funds to buy it." (1d., at pp. 1861-1862.)

Following a line of cases preceding the 1992 revisions to the lis pendens statutes

holding a constructive trust claim does not support a lis pendens, Lewis held that rule

still applies under the current statutcs.(1d., at 1863-1864; citing, among other cases'

La paglia u. Superior Court (1989) 215 Cal.App.3d 1322 and (Jrez Corp. u' Superior

Court (1982) tg6 Cal.App.3d 1141.) In so holding at page 1864 Lewis states:

There is no rcason to belicve thc Legislature intended to change the scope.of

the term "t"utJtop"rty "t"i-." Th"e State Bar Report thSt.supported the
i"grr;tT;" d*.i;"iJ i"v J"fi"itional strictures: it stated that the term "

"[iitto. 
i".r"a"r 

"o" "".ii,a". 
claims of construclive trust or equitable lien,'

,;-;;d r"gg"rtod teuul"s the ^area fo_r further judicial development- (See 22

C;iAip.??h;ip.?t.iifittto face of-this report and the Urezline of dccisions,

tft" fr,.i that if,e Lcgislature made no definitional_ changg iT the statute
creates a very strong presumption that it was satisficd with the restrictive
i;;;;p;";^ti"i, 

"si;; -t" 
-ttt"_ 

-tatut_e_ tv lhg -overwhe!*i"g-;najo11ty. 9f
a;;i;i;"r. (E.;.,'E rii*itd u. Katz (1e72)-8 Cal.3d 4e3, 502.) (1d., at 1864.)2

petcr's pctition is thc same as the complaint in Lewis. He allcges that by various

means - und.ue influence, fraud, convcrsion, mistake, and financial clder abuse -

Debby used $1,167,050 shc obtained from James to purchase the Redwood city

propcrty. But he d,oes not allege that he hold,s or James euer held legal title to that

property. Rathcr, as in Lewisthe Petition claims that Pcter holds equitable title to the

Redwood City propcrty bccausc "thc monies it alleges were wrongfully obtained have

been invcsted. thercin." (Lewis u. Superior Court, supra,30 Cat.App.App.4th at p. 1863;

intcrnal quotations omitted.) Accordingly, also as in Lewis, the court should expunge

thc lis pcndens on the Redwood City Property'

As to the LA Property, Peter's single cause of action seeks a constructive trust

on thc grounds that James contributed. to thc Property's purchase and expenses, not

because Debby engaged in any wrongdoing to deprive him of legal titlc' As such, under

Lewis the petition also states no "real property claim" as to the LA Property'

Regardless of what Peter alleges in his claim for a constructive trust on the LA

2 The Supremc Court has yet to decide "whcther a claim that seeks to impose a constructivc

trust or equitable lien may be a basis for a lis pendens." (Kirheby u' su'perior court' supro ' 33

Cal.4th at p. 650, n.7 ') Lewis thus remains good law'
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Proparty, the Court should. expunge his lis pcndens encumbering it bccause a

constructive trust claim does not support a lis pendens. (Lewis u. Superior Court,

sl;pra, B0 Cat.App.4th at 1862-1864; sce also Campbell u. Su'perior Court (2005) 132

Cal.App.4th g04, 922 la plaintiff may not file a lis pendens bascd on a constructive

trust claim if the complaint fails to plcad facts entitling the plaintiff to that rcmedyl.)

C. Petitioner Cannot Establish the Probable Validity of His Claim
Regarding the LA ProPertY.

The Court must also expunge the lis pendens encumbering the LA Property

because peter cannot meet his burden under Section 405.32 to establish the probable

validity of his claim that the Trust holds "equitable title" to that Property. Debby's

statute of limitations ancl of laches defenses also preclude Peter from establishing that

claim's probablc validitY'

l. peter cannot establish the probable validity of his.claim regarling tlt"
Le p""pu"#Uu"";;; J;-.i vol.untary transfer of his interest in that
F"operly #D;bbtwas not attributalile to any wrongdoing by her.

As the owner of legal title to thc LA Property, Debby "is presumed to be the

owncr of the full bencficial title" and Peter may rebut this presumption "only by clear

and convincing proof." (Evid. Code $662; sec also Civil Code S1107 [a grant of a real

estate is conclusive against the grantor.) As noted above, Peter's request that the Court

modify legal title to reflect his equitable interest in reality seeks a constructive trust'

(Infra, at p. ?.) For the court to impose a constructive trust, the plaintiff must prove

three elements: "(1) the existcnce of a rcs (property or somc intercst in propertv); (2)

the right of a complaining party to that res; and (3) some wrongful acquisition or

detention of thc res by another party who is not entitled to it." (PCO, Inc' u'

Christerusen, Miller, Firuh, Jacobs, Glaser, Weit & Shapiro, LLP, supra, 150

Cal.App.4th at 3g8; internal citations and quotations omitted.) Here, Peter must prove

all three elements by clcar and convincing evidcnce. (Evid. Code 5662.) His cquitable

title/constructivc trust claim founders on the sccond and third elements'

Notably, Petcr alleges no claim for undue influencc, fraud, conversion' or
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financial eldcr abusc as to the LA Property. Nor docs he allcge that Debby in any other

way wrongfully induced James to transfer his interest in the LA Propcrty to her in

2006. (See pct., 
11,1126 and 102.) In fact, James made the transfer voluntarily, free

any pressurc by Dcbby, and told Debby he considercd the property to be hers. (Chang

Dec.,'lt19.) Nor did she subsequently breach any agreement or promisc to transfer an

interest in the LA Property back to James. (1d.,1''20.) Thcre was no such agreemcnt or

promisc, nor d,id James ever ask Debby to rcturn his interest in the LA Propetty. (Id.)

peter claims that James made a financial contribution to thc LA Propcrty's

acquisition and expenses. (see Pet., lllt26 and 102.) But standing alonc, a contribution

by Jamcs would not equate to the Propcrty's wrongful acquisition or detention by

Dcbby. In fact, tracing the funds used to acquire thc LA Property to their sources

shows that James' madc no such contribution. The d'own payment on the LA Property

derives almost entirely from the nct salcs proceeds of the Albany Property, but by the

timc the LA property was purchased Dcbby had already fulty reimbursed James for

his contributions to the Albany Property. (chang Dcc., 1[1T11-12 and Exhs' 12-13') After

James contributcd $155,000 to the Albany Property's down payment from his linc o

crcdit (id..,111), from october 2003 through July 2015 Debby made payments to pay

down and ultimately pay off the line of credit totaling $211,423.08. (1d., fl12 and Exh'

13.) As weII, Debby had made the monthly paymcnts on James'Iine of credit and paid

for all the Albany Property's expenscs. (1d., fll|12-13 and Exh.12')

James and Debby took out a loan togethcr to finance the LA Property's

purchase. (1d..,111T and Exh. 15.) But after James transferred his interest to Debby in

April 2006, she made the loan payments and paid for all other LA Property expenses'

Qd., n22-23.) During the seven months between the purchase and thc transfer the

expenscs wcre paid from the rent, with Debbie making up any shortfall. ud', at ll23')

Peter notes that James remains a borrower on the mortgage (Pet' 11102)

securing a purchase money loan. (Chang Dec. ![21.) But this entails neither

wrongd.oing by Dcbby nor risk to the Trust. Thc lender's only rcmedy is to forcclosc'
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(Seo $b80b(aX2) [no d.eficicncy judgment lies on a purchase money loan for a three-

unit residence].) Now that Jamcs is deccased a default in payment cannot harm his

cred.it. Nor would a default damage Peter's credit since hc is not a borrower.

(Cornelison u. Kornbtuth (1975) 15 Cal.3d 590, 596-59? [a grantee of real property

encumbered by a deed of trust has no personal liability absant a written agreement to

pay the loanl; sec also Civ. Code S1624(a)(6) [statute of frauds applies to agreement to

pay debt sccured by a dced of trustl.)

In fact, James only took title to takc advantage of the tax benefits of a 1031

exchange. (Chang Dec. ,il 18.) Consequently, James gifted his interest to Debby only

seven months after the LA Property's purchase, tclling her he considered the Property

hers. (1d.,1119 and Exh. 7')

Lacking proof of any wrongful act by Dcbby or any corresponding right of thc

Trust to the LA Property, much less clear and convincing proof, Peter cannot establish

the probablc validity of his claim. The Court should therefore expunge the lis pendens'

2. Debby's statute of limitations {efenqg precludes Peter from
establishifi;ft;"on"Utu validity of his LA Propertv claim.

petcr also cannot cstablish the probablc validity of his LA Property claim

because the statute of limitations expired at most four years aftcr James transferred

his interest to Debby in Aprit 2006. Peter nevertheless filcd his original petition over

eleuen yed.rslater, on September 19, 2017. Because Pcter's claim derives from James'

claim and the statute of limitations on James' claim cxpired during his lifetimc, thc

statute of limitations also bars Petcr from asserting the claim' 3

,,A cause of action that survives the death of the person entitled to commence

an action or proceeding passes to the decedent's successor in interest." ($377.30') The

3 Peter also lacks standing to pursue any claim regardi ng the t A PropertY. James took title

individually, then transferred his individual interest to De . (See Chang l)ec', Exhs' 14 and

15.) Nothing shows that James transferred his l,A Property claim to the Trust (see Exh. A to

Pet. [Declaration of Trust] and Exh. A thereto listing the assets transferred to the Trustl; Exh'

B to the Pet. [1995 amendme
amendmentl same.) The LA
as executor to assert it.

ntl making no transfer to the Trust] and Exh. C to the Pet.12002

Prope rty claim is a probate asset, requiring Peter's apPointment
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survival statutes do not create or revive a cause of action. Rather, "[t]hey merely

prevent the abatement of the cause of action of the injured person and provide for its

enforcement by or against the personal representative of the deceased." (Quiroz u.

Seuenth Aue. Center (2006) 140 Cal.App.4th 1256, 1264.) Thus, becoming James'

successor in interest did not entitle Petcr to sue on a claim that James was not then

,,entitlecl to commcnce" because the statute of limitations expired during his lifetime.

Alternativcly, since the statute of limitations expired when James was the trustee,

Peter cannot sue as James' successor trustee.

The statute of limitations on a constructive trust claim not arising from fraud

is four years under Section 343. (See also Esfote of YooI (200?) 151 Cal.App'4th 867;

Weil & Brown, Thc Ruttcr Guide, Civ. Proc. Before Trial, S$a:Sb  and 4:181O; Nelson'

u. Neuel (1984) 154 Cal.App.3d 132, 138-141; McCosker u. McCosker (1954) I22

Cal.App.2d 4g8, b01 [5343 applies to a cause of action for constructive trust not based

on fraud., mistake, breach of trust, or violation of confidcntial relationship].)

Were peter to allege a cause of action regarding the LA Property on thc grounds

of fraud or mistake, under Section 338(d) thc statute of limitations would be thrce

years, commencing on discovery of thc fraud or mistake. (see also civ' Proc' Before

Trial, supra. at $4:11g0.) This statutc of limitations applies whether thc complaint

seeks legal or equitable relief or pleads a cause of action in tort or contract (Hatch u'

Collins (f990) 225 Cal.App.3rd 1104, 1110) and applies to the equitable remedv o

imposing a constructive trust on real property (Dott'glas u. Douglas (1951) 103

Cal.App.2d 29, 32). Finally, wcre Pcter to allegc a cause of action for clder abuse

concerning the l,A Property, under Welfare & Institutions Code section 15657'7 the

statute of limitations would be four years. The statute of limitations on any of these

grounds expired. no later than April 2010, seuen years before Peter filed suit'

Likcwise, Peter pleads no facts to support delayed' discovcry, as he must to make

that assertion. (For u. Ethicon End.o-Surgery, Inc. (2005) 35 Cal.4th 797, 808') Under

the dclaycd discovery rule "the statutc of limitations begins to run when the pl
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has reason to suspcct an injury and some wrongful cause, unless the plaintiff pleads

and provcs that a reasonable investigation at that time would not have revealed a

factual basis for that particular cause of action." (1d., at 803.)

Any allegations of delayed discovery Peter might belatedly make now would

carry no weight. The 2006 deed James signed bcfore a notary transferring his interest

in the LA Property to Dcbby shows on its face he was aware of the transfer. (See Exh.

l-b to Chang Dec.) Jamcs also had to know that Debby did not transfer any interest in

the property back to him, since that would require her to deliver a signed and

notarized deed. to him. (civ. code $s1054, 1091-1092 and 1624(a)(3).) Last, even

mistakcnly assuming that Jamcs'purported contributions to the LA Property entitled

him to an interest in thc Propcrty, James would know of his own contributions'

Sincc Debby's statute of Iimitations defense negates the probable validity

Peter's claim on the LA Property, his lis pendens encumbering it must bc expungcd'

B. Debby's laches defense also precludes Peter from establishing the
;;#bt" ""iiait' of his claim regarding the LA Property.

The laches defense bars a cause of action when the plaintiff unreasonably delays

in suing on a claim and the delay prejudices the defcndant, making it unfair or

inequitable to grant relief. (Johnson u. city of Loma Lind'a (2000) 24 cal.Ath 61, 68; "In

re Marriage of Fogarty & Rasbeary (2000) 78 Cal.App.4th 1353, 1359') The prejudice

may be factual in nature or compromise thc presentation of a defensc. (San Bernardino

Valley Aud.ubon Society u. City of Moreno Valtey (1996) 44 Cal.App'4th 593' 605') In

Drake u. Hnkham. (2013) 217 cal.App.4th 400, the court found that the petitioner's

failure to bring an action prior to the decedent's d.eath was, "necessarily prejudicial

where, as here, each and every cause of action set forth in the underlying petition

centcred on [Dccedent] - hcr mcntal capacity, defend'ant's influencc over her, and her

understanding of [trust documents] and her estate ." (1d., at 409.)

Waiting to assert any claim regarding the LA Property until eleuen years after

James', 2006 transfer to Debby epitomizes unreasonable delay. The Petition's
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allegations concerning the LA Property date back to transactions that occurred as long

ago as 2002. James, a key percipient witness to his own transactions, can no longer

testify. Over the course of seuenteen yed,rs, memories regarding those transactions have

no doubt faded. Some records concerning the transactions are unavailable to Debby,

as the lack of greater specificity in her declaration on certain points demonstrates.

Peter's unreasonable delay thereby prejudiced Debby'

The Court should also expunge the lis pendens encumbering the ["A Property

because the laches defense negates the probable validity of Peter's underlying claim.

D. The Court Should Award Debby the Attorney's Fees and Costs She
Incurs In Making This Motion.

The prevailing party on a motion to expungc shall recovcr her reasonable

attorney,s fees and costs "unless the court finds that the othcr party acted with

substantial justification or that other circumstances make the imposition of attorney's

fces and costs unjust." (5405.38.) As explained above, Peter wrongly recorded lis

pcndens encumbering the Redwood city and LA Properties and there is no substantial

justification for him to oppose this motion. Requiring him to pay Debby's expenses for

making this motion would be just and serve a prophylactic purpose: preventing abuse

of the lis pendcns proced.ure. To date, Dcbby has incurred attorney's fees and costs of

$3g,517.50. (Dec. of David Baer ISO Motion.) Tho court should award Debby that

amount and any additional legal expcnses she incurs for her Rcply Brief or the

hearing.

IV. CONCLUSION

For the forcgoing reasons, Respondent respectfully requests the Court to order

the expungement of the notices of pending action encumbering the Redwood City and

LA Properties and award Debby her reasonable a and
HAR

DATED: Deccmber 9, 2019 A tion

DA Attorneys
Respondent DebbY Chang
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In the Matter of TRUST A UNDER THE JAMES F. HO AND GRACE C' HO
DECLARATION OF TRUST DATED SEPTEMBER 11, 1992, as amended'

San Countv Sunerior Case No. 17PRO00973

PROOF OF SERVICE

I, the undersigned, dcclare as follows:

1. At the time of servicc, I was over 18 years of age and not party to this action.

2. My busincss add.ress is 4 orinda wuy, suite 200-D, Orinda, cA 94563.

3. The fax number from which I served the documents is (complete if seruice was

by fax):

My elcctronic service addres s is (complete if seruice was by e-mail):

On December 9, 20Lg,I servcd thc following documcnts:

4

t)

6.

I The
a.

280699* i] 140-001

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF

MOTION AND MOTION TO EXPUNGE NOTICES OF PENDING
ACTION

I served the documents on thc person or persons below, as follows:

Attorneys for Petitioner and Tru'stee
Peter C. Ho
James P. CilleY
Temmerman, CilleY & Kohlmann, LLP
140 Town & CountrY Drivc, Suite A
Danville, CA94526
Tel: (925) 529-3999
Email: Jcilley@tcklawfirm.com

documents were served by the following means:

By personal service. I personally delivered thc documents to thc

persons at thc addresses listed in itcm 6. (1) For a party reprcsented bY

an attorney, dclivery was made (a) to thc attorney personally; or (b) by

leaving the documents at the attorncy 's office, in an cnveloPe or Package

clcarly labeled to identify the attorney bcing served, with a rccePtionist

or an individual in charge of the office; or (c) if there was no Person in the

office with whom the noticc or papers could be left, by leaving them in a

conspicuous placc in the office between the hours of nine in the morning

and 1ive in the cvening. (2) For a party, delivery was made to the party
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b

or by leaving the documents at the party's residence with some person

not youngo" thutt 18 years of age between the hours of eight in the

morning and six in the evening.
m go Utrit"d States mail. I enclosed the documents in a sealed

fruotop" or package addressed to the persons at the addresses in item 6

and (specify one):
(1) ' 'n '- 

deposited the sealed. envelope with the United States Postal

Service, with the postage fully prepaid.
(2) K

ordinary business practices
placcd the cnvelope for collection and mailing, following our

I am readily familiar with this

business's practice for collecting and processing corre spondence for

mailing On the same day that correspondence is placed for

collection and mailing, it is deposited in the ordinary coursc

business with the United States Postal Scrvice, in a se aled

envelopc with postage fully prepaid'
I am a resid.ent or cmplnyud itt the county where the mailing occurred'

Thc envelope or package was placcd in the mail at orinda. california'
- ny o.r""ttight delivery. I cncloscd the documents in an envclope

F pu.t uge provicLd by an overnight delivery carrier and addressed to

the persolns at the addresses in item 6. I placed the envelope or package

for collection and overnight d.elivery at an office or a rcgularly utilized

drop box ofthe overnight dclivery carricr'
By electronic service:

Courtesy copy(ies) onlY.
Based on an agreement of the parties to accept electronic

service, I served the documcnts clectronicallY on thc Persons

listed in itcm 6. No undelivcrablc message was rcceived

By fax transmission. Based on an agreemcnt of the parties to

d

c.

e

acccpt service by fax transmission,
at the fax numbers listed in item
machine that I used. A coPY of the
I printed out, is attached'

I faxcd the documents to the persons

6. No error was reported bY the fax
rccord of thc fax transmission, which

I d.eclare under penalty of perjury under the laws of the State of that
thc foregoing is true and correct

Dated: Decembcr 9, 2019
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